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Probation Reform in California: Senate Bill 678

On October 11, 2009, California Governor Arnold
Schwarzenegger approved historic legislation to strengthen
felony probation services in the state. Senate Bill 678
addresses acute and long-standing deficiencies in California’s
system of adult probation services in a manner of national
significance. I first summarize the current state of adult
probation services in California, discuss some of the sig-
nificant national and California developments in state
probation reform that underlie the new California legisla-
tion, and then turn to a full discussion of SB 678 and its
companion legislation.

I.  Adult Probation Services in California

More than three quarters of convicted California felony
offenders are placed on probation, not sentenced to state
prison.” Despite its importance, probation has largely been
neglected by the State of California, which has left locali-
ties with the principal responsibility for providing services.
California is one of only two states in the nation that does
not provide an ongoing stream of funding to support adult
probation services. California is also among a dwindling
number of states that have no state system of community
corrections.”

A. Probation’s Funding Conundrum
Ironically, California was one of the first states in the nation
to promote the development and use of community correc-
tions services when it adopted the Probation Subsidy Act of
1965. The goal of the Act was to reduce commitments to
state institutions by 25 percent. To retain offenders in the
community, the Act provided county probation depart-
ments with funding in the amount of $4,000—the
approximate cost that the state would have incurred if the
adult and juvenile offenders had been committed to state
institutions.3 The Act operated successfully for more than
ten years; it ultimately diverted more than 45,000 juvenile
and adult offenders.# By 1972, California had reduced its
prison population by 30 percent and closed eight prison
facilities.> Under the program, virtually all nonviolent prop-
erty offenders were reportedly handled locally.®

Inspired by California’s experience under the Proba-
tion Subsidy Act, about half of the states decided after
1972 to shift resources and responsibilities for major

portions of state correctional services from state to local
governments. Formal state-sponsored community correc-
tions acts now exist in at least twenty-four states.”

California’s approach to probation began to change in
the late 1960s and 1970s, as crime rates rose both state-
and nationwide. Despite research evidence to the contrary,
some critics blamed the increase in California crime on
the probation subsidies (so-called blood money) paid to
keep offenders out of state institutions.® At the same time,
the counties complained about the failure of the state to
adjust the $4,000 payment for inflation.? Starting in 1978,
the probation subsidy program was replaced by a series of
county criminal justice subsidy and block grant programs
that continued to provide funding to county juvenile pro-
bation programs but gradually eliminated funding for
adult probation services.™®

As a result, since 1978, delivery of adult probation ser-
vices in California has relied almost entirely on county
funding sources, which have proved to be quite unreli-
able. In 1978, California voters passed Proposition 13, a
state constitutional amendment capping local property tax
rates and requiring a two thirds majority in both legisla-
tive houses for future increases in state tax rates and a
two thirds majority in local elections to raise local taxes.™
In 1979, voters passed Proposition 4, amending the state
constitution to impose spending limits on most state and
local government appropriations from tax sources.” One
of the effects of these two initiatives was to significantly
reduce the taxing and spending authority of local govern-
ment. No function of local government was hit harder
than probation.

Due to the absence of state funding, as well as the dev-
astating impact of Propositions 4 and 13, adult probation
services in California have been woefully underfunded for
at least thirty years. By 2001, county general funds consti-
tuted less than half of the budgets of many probation
departments; the departments came to rely more and
more on probationer fees and onetime state and federal
grants, which primarily targeted juvenile offenders.
Increasingly scarce county funds also targeted juvenile
offenders. Probation departments today spend an average
of $1,250 per year in supervising adult offenders, com-
pared with $6,300 per year on juvenile offenders.”
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As a result of the historic underfunding of adult proba-
tion services, California probationers fail to successfully
complete probation at a rate 10 percent higher than pro-
bationers nationally.™ State and national surveys conducted
in the mid-199o0s found that approximately one in every
seven adult probationers in California had his or her pro-
bation revoked, compared with a national average of one
in ten.’s According to the California Department of Cor-
rections and Rehabilitation (CDCR), an average of about
19,000 felony probationers are revoked to state prison
annually, constituting about 40 percent of all new prison
admissions from the courts.’® A study by the California
Legislative Analyst’s Office concluded that the high num-
ber of probation revocations has helped drive up California’s
prison population, and estimated that the state spends about
$1 billion annually to incarcerate, supervise, and treat these
offenders who first enter the prison system on account of
a probation revocation.”

B. Probation and the Demise of Rehabilitation
Apart from its local funding problems, California’s proba-
tion system has also been influenced by nationwide trends
regarding the purpose and function of probation. Histori-
cally, probation departments have aspired to serve
rehabilitative goals—at least in part—with the objective of
helping offenders successfully integrate back into society.
However, the prevailing wisdom of the 19770s proclaimed
that “nothing works” to rehabilitate criminal offenders. The
criminal justice system started to favor punishment and
incarceration over rehabilitation and offender services.

Probation departments changed accordingly. During
the 1980s and 1990s, the mission of probation in California,
as well as nationally, shifted toward an emphasis on punish-
ment, surveillance, and detection of probation violations.™®
A 1995 survey of California probation departments, for
example, found that three quarters of the departments
viewed enforcement of the terms of probation as the top
priority, whereas only 8 percent regarded rehabilitation and
social reintegration as the top priority.”

To promote these enforcement goals, probation offices
used risk-assessment tools to support offender classifica-
tion systems and risk-control strategies, but not to
promote rehabilitation efforts or to change offender
behavior. The concepts of recidivism reduction and
evidence-based practice are never mentioned in a 1996
discussion of the changing role of probation in Califor-
nia’s criminal justice system.2°

The focus on control and surveillance resulted in pro-
bation officers spending more time on paperwork, less
time on supervising offenders. Funding shortages proba-
bly exacerbated this trend, as probation agencies focused
not on the effectiveness of probation services, but on
administrative efficiencies that helped them survive fiscal
crises.* Pre-sentence reports were shortened or elimi-
nated, risk-based offender classification systems were
introduced, and agencies increasingly relied on banked or
administrative caseloads, which involved little or no active

case supervision.?? In California today, about 350,000
offenders are on adult probation, more than three quarters
of whom (nearly 270,000) have been placed on probation
for felony offenses.?3 More than half of those offenders are
on banked caseloads.>+

Throughout the United States, probation became an
even more rapidly revolving door back into the sentencing
and corrections system.? A nationwide investigation pub-
lished by the Bureau of Justice Statistics in 1994 found
that 49 percent of probationers in the study were dis-
charged from probation before having fully complied with
all required terms. Of the offenders who violated the
terms of their probation, 52 percent did not receive disci-
plinary hearings or additional punishment.?® By the end
of the 1990s, probation leaders throughout the nation
acknowledged that “public regard for probation is danger-
ously low, and for the most part in most places what
passes for probation supervision is a joke.”?’

Il. The Rise of Probation Reform
With probation departments suffering a crisis in confi-
dence, efforts to reform the probation system began to
emerge in California, and nationwide, in the late 199os.
These efforts drew on a body of social science research in
the United States, Canada, and England challenging the
earlier view that nothing works and beginning to identify
what does work to reduce recidivism among criminal
offenders.?8

With a renewed interest in treatment and other correc-
tional interventions, community corrections throughout
the United States began to shift focus away from risk-
control models toward risk-management models. These
models incorporated risk-reduction goals and recognized
that risk reduction could be promoted “by reliable, effec-
tive and proper correctional interventions that influence
offenders to choose law abiding behavior in the future and
that are capable of being tested by empirical means.”29
The objective, in short, was to incorporate evidence-based
interventions into the probation department’s mission.

A. A National Movement
The Maryland Department of Probation and Parole was
one of the first state probation agencies in the country to
make the change. In 2000, the department sought to inte-
grate evidence-based practice literature on what works into
the field of probation supervision. Rather than relying
solely on treatment agencies to facilitate offender change,
the probation office adopted that objective as part of its
own mission.>®

By 2002, principles of evidence-based practice
(effective intervention) to reduce offender recidivism had
gained national recognition.’' In that year, the National
Institute of Corrections entered into a cooperative agree-
ment with the Crime and Justice Institute to develop a
model for implementing evidence-based practices in crim-
inal justice systems.3* Then, four years later, the Pew
Center on the States launched its Public Safety Performance
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Project to help states “advance fiscally sound, data-driven
policies and practices in sentencing and corrections that
protect public safety, hold offenders accountable and con-
trol corrections costs.”s

In 2008, the Pew project brought together leading
practitioners and researchers to identify strategies for
improving state probation and parole systems. The Pew
Center’s report, Policy Framework to Strengthen Community
Corrections, directed national attention to the high adult
probation failure rates resulting from the under-resourcing
of community supervision agencies. The report also provided
a set of options, including implementation of evidence-
based practices and performance incentive funding, that
state legislators and policymakers could implement to
reduce probationer recidivism.34

The performance incentive funding option allows state
probation departments to keep a portion of the funds
saved due to performance improvements—specifically,
funds saved from intervention efforts that reduce the rate
of probation revocation and recidivism. In June 2008, Ari-
zona adopted a similar kind of performance incentive
funding mechanism when it passed Senate Bill 1476. The
bill implemented performance funding for probation,
beginning in FY 2010-2011.3

B. Probation Reform Comes to California
Along with criminal justice experts throughout the nation,
commentators in California have long recognized the
need for community corrections and probation reform.
Calls for reform can be traced back at least to 1990, when
the Blue Ribbon Commission on Inmate Population Man-
agement recommended that California develop and
expand a program of community-based sanctions for tar-
geted offenders.3® Specifically, the Commission
recommended that the state reimburse counties 85 per-
cent of the present cost to maintain a state offender in
prison for each diverted offender.

The California Legislature appeared to adopt the Blue
Ribbon Commission’s recommendations in 1994 when it
enacted the Community-Based Punishment Act.3” The Act
called for the creation of state-local partnerships to effec-
tively manage appropriate offenders in community-based
programs of sanctions and services. Unfortunately, imple-
mentation of the Act was contingent on funding, and
funding was never appropriated.

In June 2000, the Judicial Council of California and
the California State Association of Counties established
the Probation Services Task Force to conduct “the most
thorough examination of the state’s probation system by
a multidisciplinary body since the Legislature authorized
the establishment of adult and juvenile probation in
1903.”3% After three years of study, the Task Force con-
cluded that there was a clear need to move away from the
current patchwork funding model for adult probation ser-
vices. The Task Force called for a realignment of probation
services with the state39 and establishment of an adequate
and stable funding base for probation in order “to protect

the public and ensure offender accountability and
rehabilitation.”4°

As California’s prison overcrowding problem reached
crisis proportions in 2007, the California Little Hoover
Commission also called upon the state to reallocate its
resources in order to establish a continuum of community-
based sanctions.4' Under this proposal, judges would have
the authority, guided by validated offender risk and needs
assessment tools, to sentence appropriate offenders to
community-based programs who would otherwise be sen-
tenced to prison. Judges would also have the responsibility
to monitor offenders’ progress in the assigned programs.+>

In June 2007, the California Administrative Office of
the Courts (AOC) sponsored the Judicial Symposium on
Public Safety, Sentencing, and Corrections, which brought
together a cross-section of California judicial and criminal
justice system representatives with sentencing and correc-
tions experts from around the country. The goal: to
discuss how evidence-based practice can reduce offender
recidivism, as well as other topics relevant to the current
state of California’s sentencing and corrections systems.
Many of the judicial branch participants in the sympo-
sium recommended that a follow-on program, focusing on
the specific role of the courts in efforts to improve Califor-
nia’s probation and sentencing systems, be convened for a
much larger audience of judicial branch leaders.

To that end, the Judicial Council of California con-
vened the Summit of Judicial Leaders on Sentencing,
Community Corrections, and Evidence-Based Practice in
October 2008. The Summit focused on ways in which the
California judicial branch, working cooperatively with
other branches of government and its criminal justice
partners, could improve public safety through implemen-
tation of sentencing and adult probation practices that
more effectively reduce recidivism and hold offenders
accountable. In April 2009, the Summit Advisory Com-
mittee and Judicial Council’s Criminal Law Advisory
Committee approved a set of recommendations to the
Judicial Council that arose from the Summit proceedings,
including that legislation be enacted to emphasize the
reduction of recidivism as a primary purpose of probation
and sentencing, and that strategies be developed to
strengthen adult probation services.4

Ill.  Senate Bill 678 and Its Companion Legislation
The state and national developments discussed previously
generated interest in reforming California’s probation
system, but it was not until 2009 that a major legislative
change occurred.#4 In that year, Democratic State Senator
Mark Leno and Republican State Senator John Benoit
coauthored landmark legislation, SB 678, that created the
California Community Corrections Performance Incentive
Program.+

A. Details of the Legislation
The California Community Corrections Performance
Incentive Act expressly declares that probation is a “linchpin
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of the criminal justice system, closely aligned with the
courts, and plays a central role in promoting public safety
in California’s communities.”4® But the sponsors of the
Act acknowledge that, due to underfunding, probation has
failed its mission. The Act specifically finds that in 2007
“nearly 20,000 . . . felony offenders . . . were committed to
state prison after failing probation supervision.”47

The Act attempts to achieve two major changes in the
probation system. First, it encourages the development of
evidence-based intervention programs through the estab-
lishment in each county of a “community corrections
program,” which is defined as a “system of felony proba-
tion supervision services” implemented by probation with
the advice of a county interagency Community Correc-
tions Partnership.#® The program must consist specifically
of “evidence-based community corrections practices and
programs,” such as the use of evidence-based risk and
needs assessment tools, evidence-based rehabilitation pro-
grams, intensive probation supervision, intermediate
sanctions, program evaluation, and program fidelity.49

Second, the Act seeks to “reduce the felony probation
failure rate by investing in probation” through creation of
sustainable state funding to support implementation of
the above evidence-based practices. The sponsors of the
Act believe that the principal reason for high levels of pro-
bation failure is that probation is “sorely under-resourced”
and that because of the funding constraints “it is highly
unlikely that counties will be able to increase needed pro-
bation department resources in the foreseeable future.”s°

The California Legislative Analyst’s Office has calcu-
lated that the state spends roughly $50,000 in marginal
additional prison and parole costs for each probationer
sentenced to prison.’’ The Act therefore embodies the
strategy of reducing crime in California communities
through investments in probation of a portion of the
annual savings in the state’s corrections budget resulting
from implementation of evidence-based probation super-
vision practices. Companion legislation enacted as part of
the California Budget Act of 2009 provides seed money to
county probation departments to initiate development of
the evidence-based supervision practices that are neces-
sary to create the initial state taxpayer savings.5

The Act creates a state fund, to be administered by the
California AOC and used for probation reform, that con-
sists of the state taxpayer savings resulting from probation
failure reduction—defined as reduction in the number of
felony probationers sent to prison on account of either a
new felony conviction or probation revocation. Specifi-
cally, up to 45 percent of the state savings resulting from a
probation department’s success in reducing recidivism
and revocations among felony probationers is to be
returned to the county’s chief probation officer in the form
of a “probation failure reduction incentive payment” to
fund implementation of the county’s “community correc-
tions program.”s3 In developing these performance-based
incentives, the authors of the Act expressly acknowledge
their reliance on Arizona SB 1476 and the Pew Policy

Framework described previously.54 They also specifically
acknowledge and cite the recommendations arising from
the Judicial Council’s Summit of Judicial Leaders and
from the earlier Probation Services Task Force Report.

Community corrections programs funded pursuant to
the Act must track specific outcome-based measures to be
defined by the California AOC in consultation with the
Chief Probation Officers of California. Chief probation
officers must also provide annual written reports to the
AQOC evaluating the effectiveness of their community cor-
rections programs. In consultation with chief probation
officers and the CDCR, the AOC must provide quarterly
statistical reports to the Department of Finance and com-
prehensive annual reports on the implementation of the
Act to the governor and the legislature. The legislation
specifies that at least 5 percent of a probation department’s
funding shall be used to evaluate the effectiveness of the
programs implemented with performance incentive fund-
ing (unless the California AOC waives this restriction
upon a finding that the department is already devoting
sufficient funds to evaluation).

Finally, the Judicial Council of California is required
to consider adoption of appropriate modifications to the
California Criminal Rules of Court “and of other judicial
branch policies, procedures, and programs affecting felony
probation services”ss that would support implementation
of the evidence-based probation supervision practices
described in the Act.

B. Broad Political Support for the Legislation
As noted, the primary goal of SB 678 is to improve the
performance of adult probation services and create a stable
source of funding for these reforms. In the sponsors’
view, a secondary benefit of the legislation is the reduction
of prison overcrowding in California, not by early release
of inmates but by decreasing criminal activity among
those on probation. A third benefit is that offenders will be
held “MORE accountable for their actions by providing
better supervision, monitoring, and intermediate sanc-
tions that will change their behavior.”s®

The potential benefits of the legislation attracted a wide
range of supporters. SB 678 was sponsored by the Chief
Probation Officers of California, a respected California law
enforcement association, and supported by other law
enforcement organizations, the Little Hoover Commis-
sion, and the Judicial Council of California. The legislation
had no organized opposition.57

SB 6778 passed both houses of the California legislature
without a single No vote—quite a remarkable achieve-
ment in a state so often burdened by partisan and policy
differences in matters related to crime, sentencing, and
corrections. In addition to the sound logic of the bill, and
strong state and national support for its provisions promot-
ing the use of evidence-based practices and performance
incentive funding, several other factors seem to have been
significant in achieving widespread support for the bill and
avoiding any significant opposition.
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At the time the bill was being considered, California
was faced with a dramatic state budget crisis. In January
2009, California faced a $41.6 billion two-year deficit that
Governor Schwarzenegger described as “the brink of
financial catastrophe.”s® By July 2009, the size of the
deficit had grown to almost $60 billion. Absolutely no
uncommitted state funds were available to invest in proba-
tion. In 2009 (and perhaps in the immediate future, as
well), the only conceivable way to provide state funding for
implementation of evidence-based practices in probation
was to move money from the back end of the criminal jus-
tice system to the front end—that is, to use savings from
the CDCR budget that would be realized by reducing pro-
bation failure rates.

After its introduction, the provisions of SB 678 also
were included as an element of the corrections reform
package that the legislature and administration began to
develop in February 2009 to achieve necessary, but unal-
located, cuts to the CDCR budget. In scoring the savings
that various legislative proposals would produce toward
meeting the unallocated cuts in the CDCR budget, legisla-
tive budget committees and the administration estimated
that the SB 6778 provisions could result in $30 million in
savings in the CDCR budget in FY 2009-2010.

The provisions of SB 678 were thus enacted without
any appropriation of state general funds, albeit in slightly
different versions, as part of the corrections reform pack-
age and as SB 678.59

Another significant factor was the legislation’s strong
reliance on outcome-based performance measures. Under
SB 678, county probation departments do not receive one
dime of state general fund dollars unless and until, and to
the extent that, the departments successfully reduce recidi-
vism and revocation rates among felony probationers. As
noted previously, the bill imposes strict outcome-based
performance measures on probation and mandates quar-
terly and annual outcome-based reporting by probation
and the AOC. The legislation is thus strictly performance
based and differs substantially, for example, from proba-
tion subsidy strategies that provide funding to local
jurisdictions to keep offenders in the community who
would otherwise be committed to state institutions with-
out regard to whether the local community corrections
programs are effective in preventing crime and reducing
recidivism. Sponsors and supporters of SB 678 felt it was
important that the legislation avoid the earlier criticism of
the Probation Subsidy Act of 1965, which claimed that
local jurisdictions were being incentivized to keep offend-
ers in the community who continued to endanger the
community and who should have been imprisoned.

Finally, a third important feature of SB 678 is that the
state’s own fiscal incentives are consistent with probation
department incentives. Probation departments will con-
tinue to receive a share of state savings as long as and to
the extent that their revocation and recidivism rates
remain below baseline rates. But, importantly, the state
also will continue to share in the state savings as long as

and to the extent that probation departments do. Thus,
although the provisions of SB 678 sunset in 2014 unless
extended, the probation funding strategy offers the pros-
pect of stability and permanence as long as probation
continues to perform effectively.

IV. Looking Forward

The effectiveness of SB 678 will not be known for several
years. The first step will be distribution by the California
Emergency Management Agency in early 2010 of the
Evidence-Based Probation Supervision Grant funds, which
are intended to jump-start development of evidence-based
felony supervision services.®® Reductions in recidivism
and revocation rates, therefore, are likely to first occur in
calendar year 2010. Thus, SB 678 incentive funds—based
on each county’s success in reducing prison commitment
rates among felony probationers—will likely not be appro-
priated until the state’s FY 2o011—2012 budget, which will
not be approved until at least June 2011. In the short term,
therefore, California probation departments remain
focused on how best to use the available grant funds to
transition to evidence-based felony supervision services,
and the AOC remains focused on working collaboratively
with the Chief Probation Officers of California to provide
technical assistance to the departments in implementing
the grants as mandated by the Budget Act of 2009."

It is far too early to reliably predict the long-term
impact of SB 678. In its initial proposed Population
Reduction Plan submitted to the federal Three Judge
Court dealing with California’s prison overcrowding crisis
on September 18, 2009, for example, the state defendants
estimated that once fully implemented, SB 6778 would pro-
duce an approximate reduction of 1,915 in CDCR’s average
daily population, a probation failure reduction of less than
10 percent.® On the other hand, the fiscal impact analysis
of SB 678 on August 27, 2009, in the Assembly Commit-
tee on Appropriations noted that the Department of
Finance estimated future savings on the assumption of a
50 percent reduction in the probation failure rate.

Despite these very different long-term predictions, it is
not too early to conclude, however, that SB 678 and its
companion legislation present the most promising oppor-
tunity for probation and sentencing reform in California
in more than thirty years. How fully leaders of California
probation departments and of California’s courts seize
this opportunity remains to be seen.
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ADMINISTRATIVE OFFICE OF THE COURTS, PROBATION SERVICES TASK
Force, FINAL REPORT (2003), Transmittal Letter by Ronald M.
George, Chief Justice of California and Chair of the Judicial
Council and Tim Smith. Supervisor, County of Sonoma, and
President, California State Association of Counties, available
at https://www2.courtinfo.ca.gov/probation/report/htm.

Id., Principle No. 2, at 5 (discussing that one of the princi-
ples on which “realignment” was advocated was that “courts
and counties should develop and implement partnerships to
administer probation departments and work collaboratively
to ensure appropriate levels of services, support, funding,
and oversight” ).

Id., Recommendation No. 1, at 8. The Task Force also called
for establishing a “graduated continuum of services and
sanctions to respond to the needs of each offender” (Recom-
mendation No. 9), development of probation standards and
guidelines, and incorporation of measurable outcomes to
enhance the delivery of services (Recommendations No. 3 &
No. 5), and development of partnerships and collaboration
between courts and counties to ensure appropriate levels of
probation services, funding, and oversight (Recommendation
No. 11). /d. at 8.

LiTTLE HoovER COMMISSION, SOLVING CALIFORNIA’S CORRECTIONS CRI-
sis: TIME 1S RUNNING OuT 31-32 (January 2007). The
Commission recommended that the state reallocate funding
equal to one half the cost of state incarceration to pay for
expanded probation and other services at the local level. See
also NATIONAL CouNciL oN CRIME AND DELINQUENCY, REPORT OF
Task FORCE ON CALIFORNIA PRISON OVERCROWDING (August 2006).
Although California has heretofore failed to implement a pro-
gram of community corrections or to consistently fund adult
probation services, it has addressed the analogous problem
of overcrowding in state juvenile institutions by transferring
significant responsibilities and resources to local government
for the proper care of juvenile offenders. The initial juvenile
realignment legislation in 1996 created fiscal incentives to
encourage the development of locally based placement and
treatment alternatives for less serious juvenile offenders. See
SB 681 and AB 2312 (1996).

The Juvenile Justice Crime Prevention Act of 2000 provided
state funds to county probation departments to develop and
implement juvenile justice programs “that have been demon-
strated to be effective in reducing delinquency and addressing
juvenile crime.” See Government Code section 30061 (b)(4)(B).
In 2007, California enacted the Youthful Offender Block Grant
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program to fund rehabilitation and supervision services for

youthful offenders at the county level. See Juvenile Justice

Realignment Legislation of 2007 (SB 81 and AB 191), Welfare

& Institutions Code §§ 1950-1977.

The evidence-based juvenile justice realignment legislation
is viewed as having been very successful in addressing juvenile
crime. Whereas felony arrest rates for adults have increased
steadily since 2000, felony arrest rates for juveniles have
declined significantly. See CALIFORNIA LEGISLATIVE ANALYST OFFICE,
CALIFORNIA’S CRIMINAL JUSTICE SYSTEM: A PRIMER (January 31,
2007). Between 1995 and 2005, the juvenile felony arrest rate
in California decreased by 46 percent. Id. Some researchers
attribute the decline to the implementation of more effective
juvenile prevention and intervention programs. /d.

The four specific Summit recommendations to the Judicial

Council were as follows:

I. The Council should support legislation and modify the
Criminal Rules of Court to clearly and explicitly include
reduction of recidivism as a primary purpose of sentenc-
ing, and a primary purpose of the provision of probation
services, for those offenders placed on probation.

Il. In order to reduce recidivism by offenders placed on pro-

bation while holding probationers accountable, the

Council should develop statewide strategies to implement

evidence-based sentencing practices and principles of

evidence-based practice in the sentencing and supervi-
sion of offenders placed on probation

In order to reduce recidivism by offenders placed on pro-

bation while holding probationers accountable, the

Council should develop strategies to strengthen adult pro-

bation services and implement key recommendations of

the 2003 Report of the Probation Services Task Force.

IV. In order to improve public safety, reduce recidivism by
offenders supervised in the community, and more effec-
tively hold those offenders accountable, the Council
should establish a California Commission on Community
Corrections to propose a new, comprehensive, and coordi-
nated system of community supervision and corrections
for California.

Several other developments in California in 2007-2009

played a significant but less direct role in the ultimate reform

proposal embodied in SB 678. Between March 2007 and

December 2008, for example, the Stanford Criminal Justice

Center sponsored a series of titled Executive Sessions on

Sentencing and Corrections that brought together court and

corrections leaders, academics, and other public officials to

discuss issues of sentencing and probation reform. (Reports
of those executive sessions are available at http://www.law.
stanford.edu/program/centers/scjc/#recorded_past_events.)

In June 2009, the Administrative Office of the Courts
partnered with the Chief Probation Officers of California to
create the California Risk Assessment Pilot Project. With fund-
ing from the National Institute of Corrections and State
Justice Institute, the project provides training and technical
assistance to pilot projects in six counties seeking to reduce
prison commitments among felony probationers ages 18-25
through the judicial use of actuarial risk and needs assess-
ment information in sentencing and probation violation
proceedings. The project will track the success of the pilot
courts in reducing felony recidivism and revocation rates over
the next three years in comparison with rates for similar
offenders sentenced and supervised under preexisting sen-
tencing and supervision procedures.

Senator Leno is Chair of the Senate Committee on Public

Safety. Senator Benoit was Vice Chair of the Senate Commit-

tee on Public Safety.

Except as otherwise indicated, the following discussion of SB

678 is based on specific provisions in the bill, published bill
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analyses prepared by legislative staff, interviews with individ-
uals familiar with the legislative history of the bill, or the
author’s personal knowledge.

Penal Code § 1228 (b).

The local Community Corrections Partnerships are to be
chaired by the chief probation officer and composed of thir-
teen other statutorily enumerated members, including the
presiding judge of the superior court, or his or her designee.
Under the Act, evidence-based practices are defined as
“supervision policies, procedures, programs, and practices
demonstrated by scientific research to reduce recidivism
among individuals under probation, parole, or post-release
supervision.”

SB 678, Bill Analysis, Senate Committee on Public Safety,
April 27, 2009.

LAO, supra note 8, at 23.

The Evidence-Based Probation Supervision Grant program
was enacted as section 67(2) (b) of Assembly Bill 4X 1. Sec-
tion 67(2) (b) directs that the California Emergency
Management Agency distribute $45 million of California’s
federal Edward Byrne Memorial Justice Assistance Grant
stimulus funds provided under the American Recovery and
Reinvestment Act of 2009 in three-year grants to county pro-
bation departments. To receive funding, applicant probation
departments must demonstrate that the programs for which
they seek funding are evidence based and targeted toward
adults on felony probation.

An evidence-based program is defined as one for which
the applicant can identify empirical evidence that the pro-
gram has been shown to reduce rates of re-offending or
re-incarceration, or that is considered a best practice in the
criminal justice literature. Probation departments submit-
ting qualifying applications will receive funds in proportion
to each county’s population of adults ages 18-25, provided
that each qualifying county receives a minimum of $33,000.
The Budget Act provision also includes funding to the Cali-
fornia AOC to provide technical assistance to probation
departments in implementing the grants, including develop-
ing and reporting on outcome-based measures to evaluate
the effectiveness of the evidence-based programs.

The county probation failure reduction incentive payments
are to be deposited into the State Community Corrections
Performance Incentive Fund administered by the California
AOC and then transferred to the respective County Commu-
nity Corrections Performance Incentives Funds.

In order to avoid penalizing county probation departments
that have already achieved low probation failure rates, the Act
provides that probation departments with felony probation
failure rates more than 50 percent below the statewide aver-
age are eligible for high-performance grants from the state
savings fund for the purpose of “bolstering evidence-based
probation practices designed to reduce recidivism among
adult felony probationers.” See Penal Code § 1233.4 (c). The
high-performance grant program is administered by the AOC
and 5 percent of statewide savings are annually set aside for
this purpose.

SB 678 differs slightly from the Arizona legislation, which
shares only the savings resulting from reductions in revoca-
tions, not from reductions in felony recidivism, and only if
there is also a reduction in felony recidivism rates. SB 678
also differs slightly from the Pew Framework, which shares
savings resulting from reductions in revocations and recidi-
vism, but only if there is no increase in recidivism rates.

SB 678, § 3.

Supra note 50 (emphasis in original).

Additional support for the bill came from the May 29, 2009,
report of the LAO, Achieving Better Outcomes for Adult Probation.
Based on a recent survey of county probation departments
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and a review of national research on probation effectiveness,
the LAO found that “the absence of a stable funding source
for adult probation, and the lack of fiscal incentives to pro-
mote the best outcomes for public safety,” combined with
probation’s failure to "regularly follow the best practices identi-
fied in the research” result “in a lost opportunity to improve
public safety as well as to reduce high state corrections costs.”
See LAO, supra note 8, at 16.

The LAO recommended a fiscal incentive program for pro-
bation very similar to SB 678, which had been introduced
while the LAO was preparing its analysis and report. /d. at 21.
The LAO report also advocated that the legislature direct use
of California’s Justice Assistance Grant funds “for an upfront
investment” in the new fiscal incentive program—which the
legislature subsequently did. /d. at 27. See text at note 50.
See http://www.ebudget.ca.gov/pdf/BudgetSummary/
GovernorsMessage.pdf.
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The version of the California Community Corrections Per-
formance Incentives Act that was enacted as part of the
California corrections reform package is contained in Sen-
ate Bill X3 18, § 36. Both versions of the Act went into
effect in January 2010. One of the differences between the
two bills is that SB 678 contains some late amendments by
the authors that added two additional members to the
Community Corrections Partnerships.

Supra note 50.

Supra note 50.

Defendant’s Response to Three Judge Court’s October 21,
2009 Order, Coleman v. Schwarzenegger (N.D. Cal. November
12, 2009), available at http://www.cdcr.ca.gov/News/2009_
Press_Releases/docs/11-12_Filed-Stamped_Filing.pdf. In its
report, the LAO projected potential savings on the assump-
tion of a 10 percent reduction in the number of probationers
sent to prison. See LAO, supra note 8, at 24.
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